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Dispute Resolution —=\LNGL

Bankruptcy of the contractor

This time we present potential actions that might be necessary to undertake after you learn
that your contractor has been officially declared bankrupt. Under Polish law, a debtor is
considered bankrupt if they are no longer able to pay their debts as they fall due. The official
state of bankruptcy is declared by the court decision rendered after the review of the financial
standing of the party. This includes the examination of their assets and credits against their
liabilities. The bankruptcy proceedings are handled by a bankruptcy trustee being a court-
appointed party supervised by the court.

ACTIONS

Creditor wishing to participate in the bankruptcy proceedings should
lodge their claim with the bankruptcy trustee within the time limit
specified in the bankruptcy order. At this point it is not necessary to
provide any evidence supporting the claims — sole statements will
suffice. However, the creditor must refer to them and clearly indicate
them in the proof of claim.

SUBMISSION . The bankruptcy trustee reviews the submitted proof of claim as to the
OF THE PROOF formal requirements. If any formal action is required, the creditor will
OF CLAIM have a seven-day deadline to provide the necessary explanation.

The very same review of formal requirements is undertaken as to all the
submissions; thus, depending on the number of creditors, this might
take some time.

If a bankruptcy trustee decides that eventually some formal
deficiencies were not remedied and rejects the submission, the party
may object against it to the bankruptcy judge.

The bankruptcy trustee reviews whether the claim has its merits. The
bankruptcy trustee may accept the claim basing on the bankrupt’s
records or under the documents the creditor presents.

= Claim acknowledged under the bankrupt’s records

As a first step, this review is limited to check whether the bankrupt
itself considers the creditor’s claim to be the due debt. This might result
from the books of the bankrupt, in which the bankrupt could indicate
the creditor’s claim as its liability (as its debt to be paid recorded e.g. in
the tax books or other accountancy documents), or from the bankrupt's

statement that the claim is legit (the bankrupt will need to present its
REVIEW WHETHER position on every submitted claim: whether the bankrupt admits the
THE CLAIM claim or not).

IS JUSTIFIED

If the creditor's claim is accepted under the records of the bankrupt,
then the creditor’s claim will be placed on the list of claims.

= Evidence-based review of the claim

If the claim is not found as a liability in the bankrupt’s books and there
is no statement of the bankrupt on the acceptance of the debt, then
the bankruptcy trustee will request the creditor to upload the
documents the creditor referred to in the proof of claim. The deadline
to present the documents expires within a week from the delivery of
the bankruptcy trustee's request.
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ACTIONS

The very same review will be undertaken as to all the submissions; thus,
depending on the number of creditors, this might take some time.

If the bankruptcy trustee finds that the creditor's claim is justified
under the provided evidence, then the creditor's claim will be placed on
the list of claims of the bankrupt.

The bankruptcy trustee should prepare the list of claims no later than
within two months after the deadline for submitting proofs of claim
expires. In practice, this might yet take longer depending, among
others, on the number of creditors, the number of late creditors whose
claims are admitted for their review (subject to an additional court fee),
the complexity of submitted claims, and the quality of books and
records’ keeping applied by the bankrupt.

= Objections against the list of claims

If the creditor's claim is not included in the list of claims, then the
creditor will have two weeks to file an objection. The objection might be
limited only to the statements made in the proof of claim. Due to the
interpretation presented by the Polish Supreme Court, the creditor
could try to introduce evidence (e.g. documents) other than this
referred to in the proof of claims (other ‘facts’ /'statements’/ would be
yet considered late and would be disregarded).

The objection will be reviewed by the bankruptcy judge.

At the same time, the list of the claims might be objected against by
LIST OF CLAIMS other creditors that have not been included in the list or by the
AND CHALLENGING bankrupt who might not agree with the list of claims.

SlEEll s Objections should be resolved within two months from their

submission. In practice, this might take longer depending, among
others, on the number of creditors and the complexity of submitted
claims, which includes — among others — whether there is a need to set
a court hearing to hear witnesses, and appoint court experts to provide
their opinions (as a rule, objections might be resolved in the closed
sessions without the parties’ participation).

If the bankruptcy judge decides that the creditor's claim is justified,
then the creditor's claim will be placed on the list of claims of the
bankrupt.

= Appeal against the bankruptcy judge’s decision

. If the bankruptcy judge does not acknowledge the creditor’s claim, then
the creditor will have a week to appeal against this decision.

. Appeals against bankruptcy judge's decision are resolved by the
relevant court.

. At the same time, the bankruptcy judge’s decisions might be objected
against by other unhappy creditors or by the bankrupt.
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ACTIONS

20. As a rule, if the claim (that should be lodged to and satisfied from the
bankruptcy estate) is not accepted in the bankruptcy process, but the
claimant had initiated the court proceedings before the party was
declared bankrupt, then the claimant might continue to seek it in this
already instituted normal (standard) court case. This Polish law
regulation on proceeding with the formerly initiated court case results
from the obligation imposed on Polish courts to suspend the pending
court cases that concern the claims that should be satisfied from the
bankruptcy estate.

During the entire bankruptcy proceedings, the bankruptcy trustee will
liguidate the assets of the bankrupt. This also includes bringing any
claims against debtors of the bankrupt in order to ensure that all the
creditors included in the list of claims will be satisfied to the extent
most possible.

. The timing depends, among others, on the scope of the business to be
liguidated and the number of claims brought against the debtors of
the bankrupt. This includes also seeking judgments in normal
(standard) two-tier court proceedings with the right to assign the
matter to the Polish Supreme Court (in some cases).

. Once all the assets are liquidated (and the bankrupt's claims
recovered), then the creditors disclosed in the list of clams are satisfied
in the following order:

LIQUIDATION = in the first step, among others, the following claims are satisfied:
OF THE ASSETS AND employment claims, social security payments for the last three
PAYMENTS OF years;

THE DEBTS UNDER . . .
THE LIST OF CLAIMS = in the second step, among others, the following claims are

satisfied: tax payments, other social security payments as well as
the claims (without interest) resulting from commercial contracts;

= in the third step, among others, the following claims are satisfied:
court and administrative fines, interest on the above-mentioned
claims;

= in the fourth step, among other, the following claims are satisfied:
shareholders’ claims.

. Before the liquidated assets are distributed in the order described
above, the costs of the bankruptcy proceedings need to be covered.

. Claims secured with a mortgage, pledge, etc. are satisfied from the
money earned on liquidation of the encumbered objects, and their
remaining unpaid part (if any) is satisfied from other bankruptcy assets.
This means that in some cases the encumbered things eventually do
not enrich the bankruptcy assets.
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Lidia Wectawowicz
ATTORNEY-AT-LAW, PARTNER

Przemystaw Tacij, Ph.D.
ADVOCATE, COUNSEL

Konrad Gorski
ATTORNEY-AT-LAW TRAINEE, JUNIOR ASSOCIATE
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